IN THE HIGH COURT 'OF SINDH AT KARACHI ) -
. - (Conshtutlona! Jurlsdiehon)

o _ CP 'NOS D 1501 t0]905 D1931t0]94l D- 19Ht01973
. D-1980 to 15983, D-2062&2063 D-2104. &2]36 D-2146, .
. 2147 2]68&2169 D-2244, 2268, 2278 & 2282 to 2285, D-2342, 2392,
2570 2631, 2632 2728 2503 all 0f2009 D-4i{2010 D-lG?ROlO&D-]BORO]O.-

Present

Mr. Jusnee Gulz.ar Ahmed and.
Mr J‘ustlce Irfan Saad at Khan

s -C P Mos. D 1901 to ]905!09 :
) __Dr Muhammad Farogh Nasim, advocate for the petlt:oners _'

L3

© - C.P.No.D- 2104109 . :
) Mr Sajld Bashu‘, advocate for the petttloner e

_ ___'--_CP No.D-2136/09: o
_ .__Mr Hasan Akbar, _advocate for the pemaoner

ek NosD227a/09&130a010 IR
AR Mr Mazharul Hassan, advocate forthe petmoner -

G No.D-2392/2009: S
- Mr ASim iqbal Advocate for the peunoner .

T PN, 2611109 & 2632109 L
B Mr Am’muddm Ansari, atlvmntu for the petltloner

_-CP Nn I3 "T"Hi"m') '

- MroRetan Hu-un Noagpa i Rilse l ubna Pervez ml\ tHM Iw wr ,-vur...qm o
Cp. Nas 2000 & D la7200h 1'5 "
AT Olmld iy }lelumm mhmnw for the pentxoner. .

: Mr A ainq Ram, Depuly Attorney hencm] for the Fedelmmn. _Respumicnl No l.
| _Mr Chaman Ln] Oad advocate for the respondents No 2 and 3 I '
- '..Mr Abdut Ghaff'ar Khan advocate farthe prwate respondents inC.P. D- l902a’09
CM Muhammad lmar advo-.ale for the pr-.vale respondents in C.P. No. 1938f09 and i9?!f09
':' Mr Am" ﬁLwan advcncate for the prwate respondents in C P No D 2392.-’09 .

| Dates ofh_earlgg._._ 20.1.2010,22.1.2010, 25, 12010 27.1.2010; 122010 222010
S .. 322000 dnd8’22t}10 :

1UDGMENT

Lo '-[RFAN SAAD&T KHAN, J 'These pemlons ca] 1mo quesuon the lmposttlun of Internh'lly :

. '_2009 on: persons hawng taxable |ncorne of‘Rs One Ml"!On or more at the rate of 5% on-the -

B -'.1ncqme nax payable on theu‘ mcome ‘and |mp051t|0n of !DPT at the rate of 30% on the bonus;

pald or payable to the corporatc employees onfy

. ; Dr.' Muhammad Farogh Nasnm Iearned Iead counsel for the pemloners submnted':

""--.f.that vide Fmance Ac.t 2009 a number of amendmems were made |n lhe Ineome Tax

Ordmance 200] (“the Ordmance"} He submltted that thmugh secuon S(SI(a)(l){b) of the_-‘-
. '-sa:d Act. 1|1|rd provlso 1o pamgraph (I-A) 18, D;wsmn-l of Part 'l of the' First Scheduie ofthe '

"Q1_dmance was added which reads 8. under

'I'Dlsp!aced Persons Tax (“IDPT”) :mposed Vlde secﬂon 5(5!)(&)(;){1:) of the Fmance Act s



¥ “Prowded ﬁzrrher shat Infernaify D:spiaced Persons ‘Tax (LDPT), lreared as income -
_ - tax on “the tax payab!e on’ the raxable income. “of ane, miflion rupees ‘or more shaH be
: !evrcd ar rhe rase of 3% of such .rw: jor tax year 2009 AP

.3_. ' "-."-As per the Iearned oounsel th:s ID be treated as mcome tax and is to bo
:ievled “at the rate ot‘ 5% of the 1ax lewable on elaned employees whose lncome s R_‘iOne"- :

Mt!hon

rf more The leamed eounsel furth .r tted thet thlS is a one tlme levy and'.

_ -'":_,.'apphceble to the tax year 2009 onl:,r The teorned couneel further subrmrted that’ through the
.. 'said Finance: Act 2009 another prowso was edded to 'section 12(2)('&) ofthe Ordmanee which

s reads e.s under .

_".".__j“Prowd.ed fhot any bonus pazd or payabt'e 10 corporare empfoyees receiwng ‘salary
idcome “af one million ripees or more’ (e.:clud!ng bonus). ir the year, shall be -
. :chargeable to tax af the rate prov:ded in paragraph (2) of Division I, Part | qr' Ftr.s'r' o
Schedule; " - gt o e

'."__:4; e Learned counsel subntits that. wde the same Ftnanoe Act foltowmg paragraph (2)"_-

B ---""wes added o Part I of‘ Dwtsmn 1, 1o the F:rst Schedule orthe Ol’dlnﬂnoe

' “{2) The rate o,"' tax payab!e on- bonus as JDPT as mmme fax shaﬂ be @ 30 per_
cemfor the raryear 20007, : .

. f'-amendmems ln the Ordtnance, quoted supr__'_"_ would show lhut u" eorporetu employees to_-

e whom honus is bemg pald oF payuble’ shall pay tax at llu: mte of 30% on- the. bonus as I!JPT

" _-_:_: Fourth Scheduie deais w:th “tax on tncome other thnn agrtcultural income” meanlng thereby_.--
. _-_t_thet the government has the authonty unde :_-the [uw to ta.x on moome, however the
. g,overnrnent he.s no authonty 10 :mpose a tax on tax and that IDPT |s. in fact 2 lax on ‘tax and, .
o ":"and this power does not vest.s in the federal govemment to 1mpose SUCh tax on tax. The
o :..Iearnet_l_ co,unsel referrtng to " the- f‘emous dCCIS!On i 1he case of . Elatu QQ on’ Mtlg

L :a.llowed the leglsleture 1o wuden the scope of‘ the term “|ncome” through a deemlng cleuse,_ -
' -_"5however he submmed that itis'a settied ]aw thet though the entrles m the Chnstltu.hon are to .
- - be gwen_ Itberal connotatlon but the same eannot be stretched beyond the ptth and substence.'

' .'The learned counsel submlts that his ce.se |s not that of :mposmon of lax on Jncome rather the B

'."-._.whtch is wholly tilegai end unconstttutlonal He subm:tled that it isa tnle law that no Iaw is

i 10 '_b_e .'Istre_tchec_i *beyond"' its réasonebt_e ) li_m'it

: -'-:‘.c'annot
= -whlcl'i-.

: -"setd Entry As the same would amount to unnecessary strﬂching of lhe setd entry heyond |ts.

' tax incidence: m'uormlﬂy Is alwayu 10-be co ercd u' tlu pnrmm nl' thc lmposillon ‘of tax -

e

Vo

.,:'-'.__oapuhtw of helng cmnhlemi m .mcome AS pel lhn h-u-d ..-nul ln nu Impnlthm;, '

llulhml «.m. fa mi.i L1 lu tum%dcred na ;

mmﬂny hn-t m be gn.on on’

Inq.lortant pla.c and
_p\.ti Ilu Iunml cu-umol further -

edult. to the ?ryc{lnance Ialh nhnul the mles oniy and s nof @

--'_,_.rati,mml t.nulﬂ n-ul t:e prrined,

'j.f submiltcd lhat thie: Hral 8

Accordmg to the Ieerned counsel- i‘or the pemmners. the accumulated readtng of the'. B

: 6 o Whlle elaboretung his arguments the Ieamed counsel submmed that Entry 47 of the"_.'.'ij'. o

lstan ang:other (PLD 1997 sc 532). edrmt!ed !hat the apex Court has -' |

'-'-present pf."ltiOl"IS chailenge the authorsty of :he Federal Government lo lmpose a “ax on tax” . .
Hence, as per the leamed counsel Entry a7 :
1nterpreted in a way to mclude a 'tax on tax on the mcome as any mterpretatlon by S

v Entry 47 would be. agalnst the mandate ofthe .

' -:":"_mendute«and' beyond s hmus l"he Ieamed 'ounsel I'urtiwr suhmitlcd thel while |mposmg n-,.' e

: ~ ';_:"-and that 1kie mliuuulily hus to he with regardt the hn.lu.lm Mmh ;u-uhl nul hm urmﬂhing nnit L



_‘ 'wl.thchargmg of mx and the im p031 non Df IDP’T- Y.

’ conmdered a.t relevani p{ace

) _9.' M:: Chaman Lai Oad leamed counsel

3 cerrtam taxms hence all the abcwe pet ons

& . E "

L chargmg provnston because u deais w:th rates of .tax only a.nd could not be conﬂdered to be
o sornethmg mmugh whlch a tax cou]d be lmposed or. throug,h wh:ch any new levy is to be

qoduoed As per the Ieamed counsei thc varlous secuons eonmlmd n lhc Ordmance deal -

very outset 1s ultra nres nnd ablnmo vmd as the Inw makers cannot mtroduec BNew, levy or ’

1mpose “a tax by ma.kmg certaln amendments m 'the Schedule to the Ordlnancc, whwh deals

o w:th rates of- taxes onl y "He Further. subrmtted that this method of lmpcrsmﬂn of a new levy by

mak:ng amendment 10 the Rirst: Scheduie and by not makmg suuable amend.ments in the

chargmg sechons of the. Ordmance is uncailed f'or and ultra vires and is llable © be struck- E

down He f'urther submltted that charge always comes from the - main secuon nnd not from a
schedule to-a statute. In this regard | he 1nv1ted ot,ir attcnnon m r-ca.tlons n and !" of. lhe
Ordmance Asper: he Ieamed cuunsei the ]DPT ls lmt unly uru mnlitulimml hut s also-n

dlscrlmhulmry pﬂwhmn ul'the lw 03 the bonus pmt! i pﬁ}alrk fly W (he omplnyecs in the -

: corpomlc ’.cuur Ims hu:n mndu.. lnmble in the hands o! w-p--rs- omrhnnq tmh waving mll
- ail o*hu cnmlawrn wmtmll n ciher sectors The lean unl mmwt < M MM uiplu
fax as n permn Mii ha\.e " pay Ihum dlfferent taxes. mmrly, th the lnnum tax, {il} wPTon -

; 1ncome X - uml (lis) LI on ‘buius. In suppon of hl- umwmluns amd nuhmhllnns lhe

Ieamed counse! has suhmltled a8 many as ezght papcr il:loulns wherein he has claborately

explamed the’ Lerms “lncome, mcome tan mx, tax an lnx. nature of F inance Act, prowso. '

‘nature and character. _conﬂlct between ma.m prowsmn and’ scheduie‘ and Articte " 25

dlscnmlnatlon :The. case lawr relled upon by the learned counsel for the petltaoners wl,]'l be

T Mr Obaidur Rehman advocate fer lhe petmoner in. CP ‘Na. D—2803f09 'whiie-’
- edopzlng the arguments ; advanced by Dr Farogh Nasnm, also expla;ned how.a provlso is to be -

: mterpreted and what is the rea.l lmport ofa provlso and relled upon PLD 1992 l(a.r ]83 2007

CL.C 163'? and PLD 2006 L.ah 240

'8_.'--- Mr Sa_ud Bashn' le.arned counsel for the peuuoner in C P. No. D-2104f09 also

adopted the’ argumems of Dr Farogh NB.Sil'n, and submltled that: bo-nus is always to be lrealed

as part of the salary and same rate. of tax - ha.s o be applued on bonu.s as that apphed to the
salanes He submmed that this tax bemg dlscnmlnatory is hab1e to be struck down The '

-' le.arned counsel subm:rted lhat even otherwlse the raie of IDP’I‘ on bonus fs too h:gﬁ AII the

: other ieamed counsel have adopted the arguments of Dr Fa,rogh Namm advocate, _

appearmg for reSpondent No.z. S(n) and J(b)

ofr

submmed lhal Parllament has thc Iegtsia!ive cmnpetemc io emet “law: wllh referm:o lo

FEI

that a provlso bemg a substamwe Iaw coul ; lreated as & cha.rglng sccuon. The Ieamed

counsel furthe.r submmed that as per prowssons of‘ sect:on 12 of the Ordmance. bonus 15 :_

lncluded 1n salary*o an empioyee and hen ‘no: doub!e tax has been :mposed by the sald

arnendment He I' urther subm med lhas through an arnewiment 1n tlw Stheduie a chnrge could
be ievled ona person Leamed cnunsel fmthef submnicd lhat while lnterprehng the laxalian

laws form. and:marner has’ to bc kept' 153 e'i'-.r.'-"' Learned counsel also submmed thnl no -
dasenm:nanon |s bcmg made as he.leg aturc ls empowered o Ievy tax thruugh rea.sonnble

clms:ﬁcmon and m ‘the present petltlons n d:scrumnation has been madc To suppurt hls

n amendmem m the Fn'st Scheduie at the -

’

iabl '-'to be dumissed m limine. He submitted |




funher submmed 1hn( laxation Inws hnve 0

“and choose rather lDPT has been 1mpo-sed-across.the board on every salnned lndwrdual "

whose mcome IS one mitfion rupees or more and in: ease of bOnus also the same critena hes - .

been‘apphed by tex,mg corporate employees as a c!aSS. Aeeordtng to the Iearned DAG thlS tax

has been lmposed ..“ the persons who' have the eapacuty to pay the ta.x, a.nd that whlle R

' mterpretmg the tax Iaws the same is to be wewed en a broad spectrum and notina nan'ow or. '

} pedannc rna.nner

l] Mr Abdpl Ghaft’ar I{han, edvocate "_'Mr lzhar Muhammad advocate and Mr At:ﬂ .

Awan, advocate appeared ‘Eor the private re5pondents and supported the ease of the pemrcmers h

a.nd stated that they hmre no objecnon :f the pet:tmns are al]owed as prayed

Dr Muharqmad Farogh Nasm wh 1le makmg Tis- rebunal submu:l:ed that none of the_:-__-':__..

]udgments clted by‘ Mr Chaman Lal Oad is relevant to the present petmons‘ He subrmtted rhal lhe:'.:_,- . '

: "_. case la.ws reh,ed l.lpon by the Ieamed ceunsel fomhe respondents are on dttTerenl pomt a.nd m-. '
those eases ‘totally dlﬂ'erent aspeets have been exammed gnd dlseussed He further subm:tted that
as per seetlon 13('2] of the General Ctauses Aet a]l plurals melude smgular and smgular meludes:"'_:' S
piurai and hence the word tax used-in Entry 4‘7'c'_uld be used |n smgular The learned euunsel B

'Lhereaﬂer rebutted the declslons rehed upon-by the Ienrned [‘JM‘- nnd Mr Cllamen Lal end o

y gcwernment 01’ Paklstan has to prowde lhese IDP clothe.s eed health enre, she!ter etc. lDPs are' :

_ arned I)AG lhe easea under drseusslon are .
quarely cpvered by Lhe decrsmn in the eese f E l_'u ggugn Mﬂ]s (supra),z The learned' .

counsel further suhmmed that no dlserrrnmaﬂon has been made as- th1s :s not'a case’ of plck-




:.-nommul' Jar (:; i% on Ihe rax' pa;-ut" in by ':r"‘;-ﬁ-' I i bl Jﬂﬂ-h..l'nmna '
_ubn\r Figiegy o mﬂ!’ron e o S v

e '_'H is’ Iwrhr_r }xn!wsed 10 .fﬂ'}' a ﬂur rate. u! Jlm ﬂﬂ f"-"“"“ eamed b}’ -
[ "Hrdwldlmflt in n‘w r.orporate secrar dmwmg .mlmy cnudh!x Rnpees one

e rmlﬂun

' :'3:sueh employees whu:h have “béen. challenged in these petltlons

ln these petlttons mamly two questlons have cropped up for determinetton of thts

' '15

) Court. Frstly, .whether lDP’l" was nghtly 1mp0$ed on Lax peyeble by ernp[oyees eemlng one h
nill
;'_m-levymg 30% tax on ‘the bonus pald ot "payal:-le by corporate employees only recetvmg.' '

- -salary tncome ofone rnlllton rupees or more

16 Ta.kmg up the Frst quesuon w1th regard to |mposmon of [DPT the arguments of the .

:learned counse] for the petltloners ‘were:, that the Legtslature has no authonty or power to.-. '

o -'treated as tnoome by any stretch of tmagmat:on : Accordtng to ArtC|Ie-l42 of the Constttutlon '

_er to mal-:e !aws i respect of any rnaner
'? m the Fourlh Schedule to the Constltutlon

: ederal L.eglslamre has the exoluswe p_

A mentloned |n the. Federal Legtslatwe Ltst Ent

- ~ .
o deals Wltl'l “tax on mcome other than agncultural tncome” and not wtth a tax on. tax and as

-IDPT’j IS a. tax on tax‘ therefore, it lS uncoostttuttonal As per the Iearned counsel the entrtes in

e the Constltutton ean be given ltberal connotatron but the same cannot be stretched beyond the. :
L al .
B p|th and substance dogirine; and that lDPT is a tr|ple tax asa person paymg [DF’T wul] have to.

- :pay'(|] |ncome tax on his sa]ary, (:t} a tax. on mcorne tax patd by him on hls salary, and (m)'- L

"_'_-.Hon ble Apex Court gwen in the case oFElahl Cotton MtllS argued thet even tftt is assumed' L
-'-_'-that the' law makers have the authonty to lmpose the IDP’I‘ as entrles |n the Founh Sehedule_:-. :

RE -’__-who]lylllegﬂl and uncal]ed for '

Entry 47 dea]s wnh “r.u on mcorne other than agrlcultural lncome",' This entF}' talks -

'.about tax only and not ahout tax on tax wh__ereas the _

i trst Schedule reveals thet tt tS a tax on ta

' .R_It ts'the tmposmon of suoh lDP’I‘ on tax 'on: salary as well as on tlle bonus pa|d or. payable to'__ S

n_ rupees or more as safary income and secondly, whether the- Leglslature was_lusttﬁed'i"_'. BN

. lmpose a ta:-t on ta:-t and that the tax pa.ld by the employees on thelr salary lncome cannot be o L

tax.on bonus 'I‘he learned counsel rellerated thal he was mmdful of the decmon of‘ the"_ o

§ Ii_have to. be gwen wudest poss:ble meamng, even then the method of lnlroducmg such tax Ia_ s

: "re readlng of'the provtso added to/the ; .
'Accordlng to the learned counsel though the law

makers have the authorlty to tmpose tax_ _on he_lneome of any person but they have no--' e



- "law the Leglslature has to put pnme zmportance as to whether the term “mx“ wouid ina -~

T -piace ofa tax in a ranonal MmAnner.

. 1:9 v Leemed counsel for the Depaﬁment.’State on the other hand submmed the.t the lssue

;whether Entry 47 hes to be mterpreted . in; narrow manner or has to be gwen ‘wide

Cotton MI"S (Supra) The Iearned counsel also relled upon :he dectsion reported as PTCL

Cror duty lewable on product:on eapaczty basns

’ ’.'-dec:lsron reported as Elahl Cotton Mllis (supra) is quoted whlch reads as under

'-'sovereignw afa State. It is mandarory requfremem of o ‘State.as ii generates-

power iy fux ' w ot it ¢ hnmes. POWET [0 UXPININ. mflm- it rhenves, power 1o impose’
such:comditions ay fo fiabifity or as.io exemprh-n a4y {1 rhassres 10 Jomg aa they do nol

-ordinary parlance fi conveys or if,
oF accrued it is also manifesi th

ather - ‘items, but the same may.. -also be levied on the’ basis -of gross. receipts;
expend:fure e, There are new specres of income- ra.x nameiy, presumpﬂve tax and
' .mlmmum rax' S

_-_.p.nnmp]e of Iaw that ali the entnes in the Leg

and most l:bera] constructlon A bare perusal

"__ﬁsanct:on to 1mpose mcome tax is derwab]e;':by the Federal Leglslaxure t‘rom :he words ©
47 and 1ts comparable Entry No 43 of the 3

B ontamed in‘the ‘said Eniry 4? The sald Ent.

' 'mterpretenon by our own Supreme Court

: .Aecordmg to the Ieamed oounsel moome cennot be stretc[led beyond the sclllcd Iaw R
stretched lo mean a tax-on tax. As per the leaned counsei whﬂe jnterpretmg e prowslon of \'

o -.rat:onal sense lnclude tax on tax or not and as’ per the Ieamed counsel a tax on tax. cannot take :

--_:nterpretat:on has already been addressed by the Hon ble Supreme Court in the case; of Elahl

o on the taxpayers and it was held that the sald ﬂood rehef sur{:harge merges wnth exc:se duty\ Co
20 Before prOCeedmg any furlher lt would be convenlent :f relevam pomon of the_'-._"-

'The power ‘o ievy faxes is.a sine gua non ﬁ:r a Sfaa‘e fn facf n' is an aﬂnburg of o

Sl financial- resources whicl are needed for ‘running a Stote and for achieving ‘the
: .cher!xhed goal name!y, 16 establish. a welfare Sate-The: 1 egh!mu'r enjays plenary
_power tompoge luxes within the ﬁameworl of the- Comantitaston it has'prima focie . -

i erccuf the mumlate. ‘of the C'onsr:mtaon The mrnu im e L egiviive [ivt ol the
Crpnttadion we tiof powers ofiegls!a!hm Pt il ﬁwh af fyyreheive hwady The
“allocetion of the sebjecty o the lists.is nof by wwaly-aif o ienfifc o togreal definition ..
. bus b way of mere simple’ enumeration of browd cutiigue A ‘single tax may derive . .
ity samcton fiom one or wiore entries ond maity kuees muy emanate from one single’ .
CLgnry. Aneniry in the Législative” Tist muyt e’ Kiven W very wide amd liberal’
!nrerpremﬁon The word "incame”. m-‘smcepf.fhie as (o J'nr.'d’l.nde nat only’ whal is i
is_understood,: bur what Is” deemed to have'arisen .
o ome-tax is not only levied in the.conventional -
. inonner Le., by working out the net iricome oﬂer ‘adjusting -admissible expénses and .

A perusal ‘of the above quoted portion of the decrston wou]d reveai tha! though no -
= doubt no tax. shall be Iewed or collected except_by an authorlry oflaw but itis’ a well seuled '
euve Llst shou]d be" gwen the wu‘lest p0551b!e
f Entry . 47 would show tha( the const:tuuonai o

' ":and has to be’ mterpreted ina ratlonal manner En(ry 47 whleh deals only w:th lex cannot be L .. .

. "'-_1937 CL 233 whereln ﬂood rellef surcharge was lntro-duced as an addlhonal duty or burden ) e

o :'Scheldule to -_ 'he erstwhr?e Constltunon of . Paklstan, 1962 has been the sub;ect matter of -
: 'a_s  of: PlDC i Pakistan 1992 SCMR 891 L



N o .__The PIDC case dBClded by the Suprerne Courr hee been c:ted ‘with appmve] in Elah

_'-Conon Mr[ls case [n the. case ofCommrss:oner of Seles Tax Vs Hunza Cenrral Asia Textll
& Woolen Mills Ltd (1999 SCMR 526 "also this view, or Elahi Cotton Mllls was retterated'.\f. _
':by hoidmg that “any entry in Ieglslatwe |lSt as:that the same should be gwen wldest poSs:ble S

: levy l:a.x IS 8 sin qua non for a state State s’ run"'n the ﬁnanc:al

: ns: cherlshed goals ta.xes are lmposedflewed

- persons are; found in distress or are found to-be m need ofhelp of the government We fully o

"agree wuh the observatlons made m the

"_powers fo tmpose taxes w1lhm the Frame __o'k

' lt chooses and power to exempt whom 'ehooses, so Iong Ihey do no! exeeed the

mandate of Ihe Constalut:on Enmea int .e

. .' 2(63) “rax ‘means any fax’ tmpo:ed 'under Chaprer H and' mc!udes any. penalry. i
D e fee. or other charge or apy:sim: or-amo:m.' z'ewable or payabie under rhr.r
R Ordmance o : ' _ _ .

A :perusal of the above. def mt:o of‘ he terrn “tmc" ould reveal that thts 1s an .

."meamng” The word “lncome" used |n the sald Entry should be construed in a very wlde R
om manner and the power 1o ]eglslate w1[l take:m all’ lnGld .'ntel and anclllary matters. Power o :
urees a.nd for eehtevmg
: “In the present oase the ratronal 508 evldent
from the speech ofthe Fmance Mrnlster. appea:s.to be'to’ help the poor and needy persons of-"_." -
-?Swat and Wana, who have been d:Splaced from the:r homes, whuch m our wew. is a noble - -

'cause and Pakistan being a wetfare stale has 10. aecommodate |ls c:llzens whenever those PR

b
' bove: judgment that Leglslature enjoys plenary Lo
lhe_(.onsutulion and i has the power lo X

:siatwe Llst of the Consmutlon are not powers



’ -._.-'capacny basns !n_ the anstant pelmons a]so m cur opininn the lan on lnx hes mergcd into the

s ._Ztax and could ot be conmdered to be somethmg beyond the Ieglsiatwe competence

' 23 The Iearned counseI appearlng en behalf‘ofthe petltloners have also admmed that the o

. 'apex Court m the above referred case has opmed that the term. “|nc0me" has to be: gwen_'
"-__W|dest posmb!e meamng ‘and’ have f‘unher admuted that the Entnes in the Consmut:on are to -

s be gwen a ]lberal eonnotatlon .

24, Hence in view of what ha.s been stated above, and :n view of the eJtphr:lt |1 ndmgs

. gwen by the apex Court in the Judgment quoted supra. we are of (he wew that the Leglslature
|s competent to’ |mpnse and levy IDP’T in :tSJudu:la! competence as Ent:y 47is w1de enough R
not enly ti:r lnulude tax but also a'tax on’ tax. Hence 0 far as th:s argument oflen.med counSel
' 'Z_Z'for petltroners,that Federahen has no pOWer to 1mp05e a tax on tax on Income :5 concerned

:_we dn not fnd any merlt in this argument whlch lS hereby repelled As we have given the--

' -'declsmn on- the Iegls]atwe authortty w:th regard to, Ent:y 47 hence any dlscussmn on '

deﬁnmon of‘ 1nc0me mceme tax, tax, tax on tax, nature of Ftnanee Act ~and plth and L

"”.-'substance would _only become academl_c e '-'1;‘

25 The leamed counsel for the petmoners thereaﬂet’ submltted that the IDPT has been
"_lntroduced by way nf addmg a prowso in the Ftrsl Sthedu[e o the Ordinance whlch deals '

"wlth rates of tnxes and no specsf'c and- recnprocal atnendmenl hm heen made in. lhc main
' '-Ordlnance Itself He further suhnmrted that Schedu!e |hi: llw !n md has nn indcpcndent
-fvalue llc ndded that the dl.tlsiun given :n the casu ufl l-hl L% uﬂun blllh (wpﬂ) is clearlyl

L {d:stmumshahlc ns i th-t case pnmsuons of secuom HIK , BIX (o 21D were immp«lld b

e :"_Court Howcver. in e prcscnt pemlons the: ca.se i |uu|lly uit‘h:rem as in his. case only a:
B pmww |s udtlu.l to-the Firest bc]‘.edule Wlth ut 2ouching the Ordmance and w:lhuul maklng:" )

= suitable amendments in the- chargmg sectlons but only a prl:wiao hes hcen added in the Flrsl o

- .:the Ieamed counsel thls is a baid subst:tutlon in he Ordlnance wheretn wnth0ut touehlng the

o -chargmg secuons ofthe Ordmance a new charg evy has been lntroduced by way of‘addlng : -

Msr Nawab Brb: andj orhers v. C' N Hah D:ﬂa and afhers (I 998 SCMR 2381 )

2. Ha;: Afrafuddm Kaz: v. The Provmce of Easr Paahsran and afhers (PLD ), 963 Dar:ca
coam o

sin the Untlnnnu ll:-ell an i lmp,lnu. sections and wue :tglﬂly llf‘ﬂﬂ‘l!l l-y the lhm his Btl[ncnle"-' .

’ Schedule whlch deals with-the rates oftaxes only and has no’ 1ndepcndent nppl:catmn As pet ’



uhumna.-d '\"umu kh.m W
(P!_D }"M" !'u'shuwml 'JUJ'

_':-.Ltft' Imm : (.ur,mmnon
. 1902 (WP_) Kurm.hi 837)

9. ' Hak!m Az:'z Ahmad v, .{,faz.m’ Mylk' (PLD .f 9?! Lahore 30.1)

' 'f!ncome Tax, Norrh Zone, (Wesr Paki ran} Lohore (PLD IS’?O Pe.rhawar 83)

-PTD 3518) : D

o -.'-12._ The S.ra.re V. Ghuiam Rasoof and o!hers (199;' M'I.D }923)

w1 3 Bibo;ee Serwces Lid. v. Inrems:a Lmes Lfd and anorher 1 986 MLD 38)

7 4 __Messrs East and West. Sreamsh:p Company v (}) Pakistan & o.rhers (PLD !9.78 _.
e _'Supreme C‘aurr (Pak) 4}) o ] _

240, _ _ |
S ‘.6 E Messrs Muzaﬁ'ar Paukry Farm e Pak:stan Pauf.rry Assacaafion, Smdh Zane‘ B
A :.Karacha and2 arhers (PLD 1992 Karach: i 81), and S

B ._l")'.l.-Ne!ofer Sameera Jam.rha;d Qure.sh: v Board’ of !mermed;are and Secondary'_‘._-.-'
.. Education,” Lahore, rhraugh Cha:rman and another (2007 CLC‘ 1687) it ha.s been' -
“held'as under SRR SRR _ _ oL

L In the case. of‘ Msr. Nawab Blbl and 3 orf:ers " Ch. Alla!r Dirm and others (1998 L
SCMR 2381) the Hon‘ble Supreme Courl has'-held as under ' -

; .. ;‘Wh:!e secrwn of an Act a'ea!t wuh par!:cu!ar f e!d prawsa wo:dd excep! or rake or. 7.

- oppfrcaﬂan, secnon ttse{,f must app!y

.:.-'_"Power gwen by way. of Exaept:on Des: not do away wilh generd.' provisions. In
-exercise of 'a power provided. for- by way“af Exception, “the general provfsmn in a
-_'sramre cannar be done away wn‘h e comp!efely gwen a go by : :

.meamng of that secnon as a prowso ro a 8"‘ OUP L
rha: group Prov:sos are not generaf!y mrended o

j"A .*’qwso is S o berr qmeghmg wh:ch ‘excepls. @ parﬁCular gase _ﬂ-om a
ol pr;nc:pa‘e. The ejf’ecr of 4 'p

']"‘!l i

S Khan Bahadur Man Feroz Shah (repre.remed by 10 he:rs) v The Commrss:oner of e '

) ] '}'..Z Messrs Shah: Bof:!ers L:mfrea" Lahore v, The CI T Cer.-rraf Zone Lahare (I999'-.' Ci

I 15 Haji Muhammad !drees and ! 7 orhers v !nayaf and 2 others (PLD 2006 Lahore .: ) Ny

B ‘carry out from the field specrf ¢ pomon. iherefore, before provf.s‘o coufd have any_'_' o

oviso. is ta excepr somelhmg out, of the precedmg Lo



porf:on of rhe enac.rmenr or o’ quah}fv somea‘hmg enacred :herein whmh bu! for rhe :
rovise would be: within ¥, “The words of d'provisg are 1o be ‘consirued.strictly and
.:-onf hred to' the: specia! case which_ its words enact; it wouid be wrong (o construe . o
-thise words as being co-extensive'with those sed.in ‘the purw‘ew, parﬂcufarly where
rhe eg‘feu m:ghr be o)‘ brmgmg abour a repeai u; me pm- w’ené " _

I the case ofND.F c. ¥5. Anwar Zaib Wkire C‘emen.r er. (1999 MLD ;.m) it has o

' --":-been held as under

Prowso has a!ways o be eonsrmed m Juxrapo.smon w:rh -mdin provxs:on OL‘yecr of L
prowso is fo prowde expfanarwn or excepnon to mam prows:on co

In the case, of K E S.C ngres'swe Warkm’ Unlon ft‘rmugh its, C'flalrman mm'

: :iathers' v K E S C Labour Umon mrough its. Genera.f Secrerary and 0tkers (19\91 SC‘MR a
: 388) the Hon ble Supreme Court has held as, under L : .

_'_A prowso m a great :mporranc.‘e whe :
- ‘within the enacting pari of a section’ and.it is always'to be consrrued mrh reference

U .ro rhe preeedmg parts of the clause ;o wh;eh itis appena'ed

'Ir w:(! however generaily be. found rhar meonsasrencxes ‘zan be avoided by applying - -

" . Strict literal sense,” but that a proviso is "of neceseny hm:red in ;ts operar:on fo
: the qmb:r of rhe secrron wh:ch u‘ quol iffi es Do

' A prow.so mu.s'r be cons:dered mfh refarton m fhe prlncipa! matter m wmch it .srands o

T consir wtion, Proviso cmd rub—dauaes shom’d ke gm‘t’rnrrl' b lha o;wrauve porh'on of -
RPN ﬂre Jov f."fm _ .

N
'rgwnema m-h ur -M 4 Jrjwu.f udrh - mﬂng.
“Jiteral . wmar Ia-rrg.mlh ihu run..lmrlml g

3 oum were mal By be fed m:ray by
Cyiondy absatutedy in: their- siric
. umu.!eum.m :hm‘ me; ulr*,ueur in Ihe prowm R

rhe -, eraffw: u.f d prm.lm :hum‘d bc wqﬂned io fhal K

'_,4\ a p\t'm'rm' Frlee, hawwvr, or
- Lhm\‘e or purr!uu of the :muute wh _ d:recﬂy preeedes i i the shatute.

- n rhe case of preeh'mn dr ':r_;‘m:g+ fhe prowso I 5 !D be o‘qken m Hm!red in. m apera!!an
Ctethe secuan ar ofher pmwsaon ir qua!:f‘ es.. o s _

oviso mus: be construed and Irealed as. lf it

"'Indeed it cannot be dxspured :ha

'a’:recf and objeen ve,

L The prowso must of ner:ess'uy be’ I:m:red in’ Irs operatwn {0 .rhe ambzr of the secrwn
wh:ch it q:aaly“es : : o can.

merpreranon is rhaf o prowsa u s to be regarded -

- One of r}ze plamesr mfe.s of sfamrory

_ provi'so s rb exeepr somefhmg ow" f the precedmg porfion of the enacﬂnenr or o
‘g jﬁf.somerhmg enacfed therem wmeh buf for the provrso would be mrhfn M

n- the Courr has ro cons:der wha.r cases come. - o
“the’ generaf ru!e that the words ‘of a proviso.dre not o be taken “absolutely in' their =~ -~

.. as a proviso.:To iréof the proviso as it:were an independent enacting clause instead -
. of being dependem orn the main’ ‘enactmeni’ 15 1o sin’ againt: the fundamental | rule of

were, nal o parah"ei positive enacrmem bur a limrrat:on ‘an a proposmon whwh is . B

¥ ease froma -generol princaple “The e_{}'ec.* ofa




S !n_.jr._iic' Lnsco!‘r{fc {;;Ls'urqﬁk::.e'Cé;pg_;r_ﬁﬂén*_'r_';f '_l'mﬂg'-_-_.'-'_lful.kd (umemlnl’ Ba_n':t,-.._. c
E .-.}'fla.cc'l_¢"hJ'_'trh?:(.mh?r_.tjfﬂ_'_!.D ¥ 96?_(W.-P.‘}:_K_ak&cﬁf-83'7).1“[ }lﬁﬁ'_lw.v_u.ho_;.:i-".“ under '

R : “ruvise, to be consiswid as subordinate Hrmsotn lird Shwshid il be given greater ... .
R effect shan necexsory. o oo T T oo . KR

A proviso should not “be- interpreted ‘so ax’ to. have. greater  effect’ than sirict. Do
© Congtrinciion “of “thé: proviso .rendered it 'necessury. “Ordinarily the - proviso-is- . .
sumeshing subordinate- 1o-the main-clause, und generally what is contained in the . .
. provisodsmeifobe imporsed by implication-ipto the clause.” Do R

- Inthe case of Hakim Aziz Ahmad v, [jazul Mulk (PLD 1971 Lakore 305) it bas
* been held as under: N o o ' ST

N -"Prb-vi.s_fo_-.sub.qrdfnote' 1o main prow.‘._s'_fdn words of proviso cannot be impor.fea’,- by
implication, wholesale inio body uf moin enaciment.” oo
- : _-[n. the_‘ c_a.ée:of_'!(han'. Bah'adﬁ}_: ;__H_‘.i.tl_r;;_Eér;oz-'.S_hqh_ (réprefen;ed b_};"lfa.keir.i') v, The -
: -:Cfbm_mis'sio;re;.'cf Income-Tax, _NofﬁrZoﬁé}_‘_(}Weﬂ_{I’a#ﬁiﬂqn},: Lahore (PLD _f970:P'es}:a-ﬁ_:ar'
8y lthas been held as under: - L : o

... The "apph_'c':a_j'x"on bf prévi&lo_hézl;' been’ g?éaff with .:':‘ri "The:Interpretation of S:drute_.é" by .o
.- M.S, Bindra, " Edition, 1965, at pages 48 and 48, The Commentator commenis: - .

. :"Proviso\ + The proper function of a proviso is fo-except-and deal with a case-which
".would otherwise fall within the general. language of the main-enoctment, and its:

- effect is ‘confined 1o thot case. Theré is'no mogic_in the ‘wards of a proviso. The

" proper way. 1o regard a proviso' is-as a limitotion. upon’ the effect of the principal .
. enactment. A proviso, which is in factand in substance a:proviso, can only operate io
‘deal with a 'case which but for it would have fallen within the ambit of the sectian o

- “which the proviso is o proviso. The section déals with . particular fleld and the.
. - proviso’excepis or lokes ouf or carrigs.oul from the field a particular portion, and -
 therefore. it is perfectly true that. beforea-proviso can have any application the ..

- section itself opply. T is egually true !'{Hat_i}:ie. previso cannot deal with any other field . -
“than ihe field which the section. irs_e_;jf g’éa!s u_’:_'rh‘. o o

- ln-_-'t_]'le' cbse‘q'f 'Mesm Shahi Bgﬁré‘{g{s'_b_';n_f_ré&, 'Ihhore_l_v. -._Tﬁé 'C.I.'T_.,- Ceriiifaf 'Zﬂne,_l o

"1 Lahore (1999 PTD 3518) it has been held as inder; *

- “Provisy excepls 'qnd‘deéf._\--_w:‘:h_d_.,' . ‘which otherwise would have fallen within the:
. language of main_enaciment;: thot Jor' the purpnse of iis cansiruction the whole'of the: .
- .Act is to be iaken into consideration;gnd a strict construction'is fo be accorded fo . :

- proviso-which should keep it within the. ambit of substantive provisions.”

" In thie case'of The State v. GhulamRasooland others (1991 MLD 1927) ithesbeen,

N heldas LII"I.dIEl'_:.: L

L p toals with a:case which otherwise would have™ ..
. falleri: within the language of main .enactment. For the purpose of construction afa . -
; proviso-whole of the Act has 10'bé taken’ into’ consideration and. a styict construction’” -+
"is:to be accorded ta proviso which should keep-it within the -ambit of substantive - -

~ provisions.™

: “Proviso lo a seclion excepls. angd, gé

e !n the c.as c_i'f 'Biﬁﬁjée_ Serv'fi;_'é._iﬂ-ﬁr_‘ti Interasia ir’nés_Ltd.fqhd_ anor{wr!{l?.‘lﬁ MLD _

‘it has been'hel

- could mot* be considered in _::':'biariorf but

“«Provisa’ daded w0 main secrion, _
alongwith} principal provision.: £ could not. travel. beyond scope of main

* enactment.”. .-




-.“”"f- ’

ln tha case of Mes:rrs Easr KL

S ='Court (Pak ) i1 ) the Hon‘blc Suprame Court has heid as under

_ '_‘A prowso is'to be regarded as somefhmg whxch e.rcepn a pamcm'ar case from a - )
e general principle. The e_;:??zcr of a proviso, is'to except something out of the preceding
- portion of the enactment or o qualy‘}v somethmg enacred fherem which bur for a‘he o

: ".'provi.so wom’d bewithin it

o The wor ol of a prow’so ore 1o be consrrued sir I r!y and cunﬂrwd to the special case
which irs_words enact! it would be wrong i ‘construe -those ' words a3 being: co-

. extensive with those ‘wsed in the purvl w. parucu!orly where the e_ﬂ"ecr rmghf be of "

e brmgmg about a repeal of the puw:ew i

in’ thc case of Haji Muﬁammad Idrees am! 17 orhers v, Inayar and 2 oﬂm‘s (RILDi _

~"-2006 Lahore 240) |t ha.s been held as under o

: ”Prov:so only creates ai - e;ccepuon Io Ihe mam prows:on bt -_canno_f_override the
- sectiontowhich it Jorms part. SR I

ln the - case of Messrs Muza_,r?’ar Pouirry Farm w: Paklstaq’_Poultry Assoclariqn_.__-. o

o _'.Smdh Zone, Karachi and 2 others (PLD 1992 Kamcm 131) it has been held as-under:

*

whtch itisa prow.so

] oo

.We.sf Steamsmp Company v Secrerary o

"Prov:so of a section’ has (o o be con_.s'rr_:;}'eb‘.__s'rrf_'c.r!y' and in the confext of provision {0 -

v Govemment of Pakuran, Muustrv of Commerce, Kamdu and ot&ers‘ (PLD 1958 Supreme e -

“In the case of Nefaﬁzr .S’ameera Jams&a:d Quresm v.. Board of In!ermediau and ; '

N Secondary Edumrmn, Lakore, thraugh C‘harrman m:d anarher (2007 CLC 168?) it has '

" “begn he!d_as_ _ul'_n_de,r‘

L'.- .

nPravisa iy subordinote 1o main cfauxe and camel ir awf beyoid the swpe of main -

' 'enacmwm._ er_ ircan he.t_m,fm‘ted_by lmp:'l‘cnn'f 0y IR thee msb e tment.

w lhc case nf F nhe rmd Tmatwn

'.'_Hon b|t. Supreme Lourl T et as- nnder

S “]rrecor;c:fable l‘nconsmcncy be
Schednie isio y!e!d fo the Aet”

E
!ll\

ln the case of Inrernafwnai Power. _r
' "Income Tax (26‘09 PTD 50 :t has been held as'under

B ’ ‘ )

- 'C‘onﬂacr berween Jm:.-m sramre

' sratute 1o, preva:!

o a:. under

S f'ccr, rmlt‘hi mll !lm n ﬂumﬂ .“f”.'-.;'-
' S.Srorag- m-d "b!ribullnn lunqmnv e‘Jf Pa _:s!an I Hl nnd K] a-hn nul N‘Hl lll) fhe

N’ 0 chakgmg sectlon’ and-'l.'h_'e"_“#c"héduk. L

Ioba[ Devetopmms Lo ¥ 'C'on_ﬁii_.f_slone( L

ol

and Schedule of rhe stafm‘e, prows:on.q of main

The. consensus. of the above cned ca..g.c:.';',_'las su.h'lr_né_d:_uﬁ in PLD 1958 SC.(Pa.]-_c)'_dl, s

e I_ A prowso is to- be regam‘ed as, mmethmg which excepls a pamcufar case. _ﬁ‘am a- . '

wncml pﬂncfﬂaf' Thi‘ qﬁi

g provi.s‘a Is ta exr.‘ep! samerh!ng out; of rhei-f-,



EY

: precedmg porucm of “the enacrment 'or ro quah_fy somerhmg enacred fherem '
: --wh:eh but for the proviso would’ be w:rhfn u

N2 _The werds: ‘of a prowso are fo be construed smcn‘y and cunf' ned 10" the specwl _
case which its words enaci; It would. be wrang to comstrue ibose words. as being .
: .cn —extenyive with those! used in the purview . p-u rh umrn- where, rM c{!ec: might -

be of hr mgmx nhuul a repea! of rhe purvieu S

' -_'_."_'-:_‘;f'_' Iculhul nmnsﬂ npptnrhlu on behalf of lhe nm-u-iug rnruu-bm o the ulhcr -

hand snbmnletl llmt nu ulnuht ] mnendment has l:etlv mmle ln |I|e thdmnnu o ln lhe

-'t,hargmg HELHI.!"S hut as the nmemlment has been made |n lhe "khﬂ.lule hcnt.a the Schedule o
ltself has beeome the chnrgmg prowston ln support of' his wntcntlnn lhe Ienrned counse]
relled. upon Y.ht.. decnsnon repﬂrted as Commlssmner of Income-’! ax . Mcssm Philllps
Hetzman A G Amee_]ee Valee_;ee & Sons Karaeh: (PLD 1968 I(araeht 95) wherem it ‘was-

held that a- provlso may be construed as 4. substemtwe ]ew ” The Iearned eounsel furlher'

suppoﬂ thereof relled upon 66 IT'R 664 and 50 ITR, ‘?98 The Iearned eounsel elso submttted :

submlned that.a prowso ean be.a substantwe law under gwen facts and mrcumstanees and in -

' '. that a Schedule is as much part of the- statute and IS as much an enactment 8s any other part e

o and in support thereof retied upon PLD 1963 Dacca. 238..

28, T Iisa tnte law that in case of mconsmtency between the che:gmg section and lhe )

- - Schedule the Schedule is to y:eld to the Act Tisa bmdmg rule of cnnstructton that before
taxmg a person it must be shown that he faﬂs under the chargmg sectmn as no lax could be

lmposed by way ot" tmpheatton smphmtor Ifa persen ‘hag’ fo be brought wsthm the amb:t of

o a mx the same has to be spec:t‘cally menttoned that the sa|d persen falls wuhm the amb:t of -

the chargmg sectmn by etear words Othen’-'lse he cannot be taxed at all !t is also a trite law
1 -

that Schedules are an 2id 1o the charging sectlc-ns and ‘cannot be epplted in demgetton-.of the -

maln seet:on A 15 funher a trite law that ln ease of any conﬂlct between the main 'preirisioh -

and the schedule the me.tn pmvtsmn shall always prevetl and ha.s to be glven preference o'_aer_'i__' '

LT

both constltute an lntegrated code. The chargmg secuon dea!s w;th ehargeablllty of -

sornethmg and the sehedule deals wnth the rate nf such chargeabihty meamng lhereby thet .

hey both come hand in'hand !ogether

"_29'.-: _ }'

reads as undu

ln the Ordmance the chargeablllty comes fmm Sectmrt-d .of the Ordinance _Whtch o

_ PA Tax o tmble meome. (I) Sub_,recl to rh:s Ordlnance mcome tax shall be’ e

- imposed for each tax year, aithe rate gr rates’ spec:f ied inf Division { ar I of Part 1 of -

- the First Schedule as fhe case. may be' on” every person who ims taxable meome for .
fheyear T A . . .

oppfymg the rate oF rares of 1ax appi:cab!e 1a the taxpayer: under this. Ordinonce to-.
the: taxable income of the iaxpayer, jor the. year, and from ‘the result.ing amaum shab’
be subr aered any rax credm a!towed ro fhe rarpayer for f}re yea: .

(3) %ere a raxpayer is aHowed more f}ran one tax ered:! Joro ra.r year the credns C
shali be: apphed in the following order—. s =
+{a) any foreign tax eredit allowed under secnon ] 03; then

(b any fax credit allowed’ :.mder ‘Part X.of Chapiter Hi;-and then
(c) any tax’ credit a:’fowed under .s-ecnons 1 47 and 168 o

the Sehedule. The Schedule helps 10 determme the ambst of the chargmg sectlon ‘since they-.’.'- _

(2) The: income mx payabt’e by a: taxp yer for a. tax year sha!! be co;ﬁpﬁtéd' by L



' '.-'--(4) Cer.rafn cia.tse.\- aof i’ncome (;mch:
e may be subject fo— -

: il _come of cerram classe.s of persam)
+"'(a) separate iaxation as prowded in ecrions 5 r] and 7 or :

T tax under Division 7 of Parf Vof Chaprer X asa f naf fax om rhe :ncome ar’. o
’ . rhe person o B ] ) :

(5) Incame referred toin sulhrecnon -i) s‘haU be subjecr fo 1ax: as provlded for l'n

B _._-.sec.r.'on 5.6 ar 7. or Part V'of Chaprer _
ot L+ " inchided. in rhe compu!arton ‘of taoiabie mcame ine accordance with secrfan &or 169, -
. as rhe case may ‘be, . R '

' :'_'_- : (6) Where by virtue of any prows;on of th:’.f Ordmance. income. tax is o be deducred .
‘. at source or collected or paid 'in advance, it-sholl, -ay. Jhe case. may be, bc 5o
R deducred coliected or pald; accordmg{y :

30, _'A perusal of the above secuon reveals that |ncome tex shall be lmposed at lhe retes L

L 'speclﬁed Il'l the Flrst Schedule Ve have already come to the concluswn that the Iegielature .‘. .

E b has the legls]atwe competence under Emry 47 of the Constltut:on to decle:e a levy as. a m on . :

o certin persons. We have also’ reproduced th

o Ieemed colmscl suhmittcd thart wu.tion 12 of

eﬂmtion ofle.x end poinlcd out in eerller part o

of this Judgment thet this’ deﬁnttlon is very exhaustwe and ma)r brmg cherge of any kind- -
. mcludmgtax on tax wtthln its aITIbll' The |mposmon of‘IDPT by wey ofbnngmg the same b)r :-'

S _addlng e:ther a prowso or otherw|3e wou[d therefore become secondary so long as the same s

“(b) collection ‘of tai under D:wsxon T of Part’ Vof ChaprerX o}- deduce‘mn of ; L

i as the case may: be,"and shall not be -~

wlthln the ]eglslatwe competence to enact H and falls wlthln the defnmon oftax Thus in our cL o

ew ofthe exphcnt decision gwen by the Apex E

'. 'opm:on a vahd charge has been created and l""

I'-."Cour( in. §Q[1 l Jute M; case and by th Court in® the “case of ﬂ._mg;_m the

o intmduct:on of IDPT has become a part end parce1 of the norrna] tax hence the se.rne does not o

suﬁ‘er from any Iegel in ﬁrmlry Funhermore, e perusa! of the sald proweo wouid revea] that

K :the mtentlon of the: Legls]a.ture is to treat the IDFT as “mcome ta.x" Hence, if sect:on 4 of the
iy added prowso, there would be no a.mblguity

. "'Ordmance is rcad tn CDI‘IJunG'llon wlth the ne_,
50 far as the lntroduct:on of iDPT by way of addl'ng a pmvlso is concemed Therefore. we are’ _
- of the op:mon. that 1mposmon of IDPT isa yahd plece of Iegisletlon end doee not requ:re any -

' :Interference ofthts Courl. Lo 2

_'31 The learned counsel for the peutxoner thereeﬂer suhnitted lhet 30 fer as the -

' '1mposmon ol' lm on houus is: umu,rned by _ay of mhliu; » p!mrim In, wct!m 12 ol tha

: .':5 Ordlnenu: h |scmninmury 05 by mldmg the seld provlm llu- Iu mdns h.m tuueled o 10X
mployeu and haw not touched those mnpknnn wnmnc |n nlhi.'r uﬂnn nnd 3.1
ome - m|~.nu ore m:]hon of. mow Wnlh ﬂ-h-nnunu luh ulumems lhe
the Ofdillelnc' dula wllh lhe hcad "s.llnry end ;_

e uniy cnrpunne ¢

: _carmng su]lu‘y _




R A 3( Sherwam and orher.f v Govemmem of Pahsmm and orherx (.!991 SCMR -
¥ 41) - .

' Inamur Rehmnn v. F ea‘emnon of Pak:stan ond a.rhers (1 992 SCMR 563)

. 3 ., "_-Cenrral Board of Revenue and orhers v. Seven up Borﬂ.:‘ng Com an Vi, | L
L (1996 SCMR 700). - - . - e il (P _)A. '

A Zaman Cemeni. Company L-'m:red v, ( en!rai H«mm' nf Rew:me and orhers .
) o _(2002 S("MR 312} .
LR i B & um.ruhumm‘ n{ fncome Tax . bﬂ !:Hy I'ulni-m 1Py ) lad .‘Jﬂfw S(.‘M‘R .
’ f27)) - ) o o
..ﬂ',l'_-,"' _ C P N R n 80 of?OO? andJ!J m‘ ‘:mv un-J Hh‘l l'il*. 43 ’R Pm HJH- L
_ . r mm’ ! Tn’JH P u! 2009, ana’ -
T . -7.-_'| - . 'Kummfhm Thmmmm Noop:! Na!r . ." Jle '»‘mf_e _u;!'A'r:r('r!d'_qud hmtﬁéi_r (1981

JSCR 7).

_ o’ the case of' Central Board of Revenue and 3 orbe.rs » Seven-Up Borrllng
Compaﬂy (Pvr) Lm'. (1996 SCMR 700) the,- Hon'ble Supreme Coun has he!d as. under IR

"Rm’e 7 prowso of Err::se Dury on- Producnon Capaary (Aerared’ Warer) Ru!es, R
e '_.J 990 having created-a subclass out of @ well defi ried and . intelligible classification of
i ymanwfacturers of fore:gn ‘brand of aerated water, on the basis of payment. af excise -

* duty by them on actual production:of. ‘zpods 'in the precedfng year and. determination .

- of their tax lability on that basis’ Wi
- classification envisaged by & e of the Central. Exc:ses and Salt Act, 1944

is" which’ procedure had no nexus to _the. ‘object of .

amounted fo° discrimination’ wuhm awell def ined category of marrgfacrurers--—ﬂule

7, Excise Duty ‘of Production. Capac;ty (derated . Water) “Rufes 1990 was -

e fof the Constitution of Pakistan(1 973)----Ru1e 7. Excise' Dutyon Production Capacity.
' (Aerated Waier) Rules, 1990 having been framed under S 3 (4), Central Excises and .

. discriminatory and liabie 1o be struck: down'on the ground of mequahry under Art. 25 o o -

Salt-Aci,; I 994 was rherejore enacred beyond fhe mandare of said secuon and for !ha! R

reason it was valid *

i _th"e' alfqre:s'aid j_udg'ment it has further been. held as. under

“D“"da" g the rule as- dlSCﬂmma{ﬂry and- s.'rikmg it down an.. rhe grouna‘ of
mequah.‘y 1ma‘er Arnc:'e 25 of the Consmnhon. rherefore, was Jusnfga‘ e

CooIm _the:dforésﬁid_judgmém it. has 'funher l:_)egan held as under

d _"Arr 25—-»--Amcfe 25 Consruunon of Pak:sran (I 973) guaranfees for squahry of all

- leitizens. before law and their enmie‘ '
©iglsalcosts @ “duty. on the. Govemme
- Lprovide: equal proteciion’ to ali ¢ ¢
'.on the ground o/ wawer -

o ensure. enactment’ of [aws which shoufd;:'f_.
ns---Smh rl'ghts uj :Jrlzeus cannal be dcj&ated L

(2609’ SCMR 12 79) thc Hon'ble 5upreme_'t;oun ha}. held oS under B

(i q). Consnru tion'af Prrku fart (

' tares. sncoumgmgba and. honest

1o gel. equal protection of Taw--—Article 25 . o

Framing of toxing Taws A Such dmanmer 'fhar people I}remsefves vaiun:ar:{y pay the . ‘
' \‘.‘Jah,garlpn grmn Seara’ io provide ammphers- R



-~ In'the judgmient passed in Constitution Petition Nos. 76 10 80 of 2007 & 59/2009and -
(o 14331-F & IS082P of 2009, at .

. -

o b'é.:s'ejd:-'.bn_' h;bﬁesty by pf-ovf;f-lr;g
* treated equally; dignity of human

IR LA A of the Constitution whichis in acc
. -and doctrine of expectation of corisultations. . .

ORISR g;;.k:_-,_ftpﬁéa}wq.q094:of 2009 and HRC Nos.14328-P
' - " page-76, the Hon'ble Supreme Court'has'_'li;lc,l"asf.u'nder: o

" aecordance with law, so._enforcement:af-

AR At page-89 of the afo resaid judgment the H

. independenge. :
. accused was pending, with the

C .' :._.Ag_pégesl-!:!;]. to 184 o.f"thc afo.resaid Judgmant

"_'=_untler: s

o :_25'0)_’ {he__ansrfrurfon;.has_‘ffs_ _
.. imaybe moade fo Mukammad (PBUH).Encyclopedia of Seerahi(Sunnah, Da'wah and -
sty I Edn. 1986, Vol.IV (p:147-148). Relevant poriion,
- of "Equality” is reproduced hereinshelow fpr_:tonwnfénpe_:'- e

S demand discrimination berween man and.man or
L R St o P

Do

_' Constitution. Supreme Court destred rhat law making body shall frame the laws after - _
© . deliberations 'which is an addi.r':‘bricaf'_-'c{myiéaxr"upan'rke:_im& making body in terms af

nsg, It is “important 10, note
_Constitution all the citizens  without. ony’ diseriminaijon . shall -be- deall’; with in’

except o particular class,

distinction between the citizens.
‘in nature. It is the case

:j'rrever' (ook birth".

ﬁ'ple-:-Supreme_qu.i.ﬂ has _h_e]d_as_ t';nd.e-r";' ' T

"64.- . The amendment in Section. 494 CrP.C.. has not only -undermined the I

substituting the Court, before whom the trial of an . .-

Review Board, bul, at the same fime, had also created -
-who ¥ ' 0. 1% Jonuory, 1986.0r . -~ -

of judiciary by
discrimination with the azcused.-who were facing irial prior lo.
" had been chargéd for the affence _z_rﬁ'er:';':f " October, 1999

13 Béﬁi_des above, the prfﬁ;:_i‘ble‘."_of

‘origin in the Islamic teachings. Reference

L vEguality . .
" Equalily i5 an-

. " discrimination .and partiality between ‘people.:there is no Justice. The Code - =~
- of Allah demands absolute’equality of rights betweert all people withoui any -
' aend betweer man and

- diserimination oy favouritism’ befweeir mis) el o
©spoman on any count. st e
R SRS

_ '_'Th"e"' (__Ju.a"u_n 'dcuh_lré.s_ -"O'fﬁé;:k{:ﬂu_':’"- !h'h« rM.._'n'r _h_-;lw 4_|.'rurn\i ju_u il 1nad nf T
ol aned ae femade, and have medr IR L L LEl ol ey W B i _
sy ks eavh piher) Surely, the snotbert o s i e S of Atk i the 77

_ come whi is st plous " (_ﬁl?:}' 3o

 fhis vorse [:scleu_ﬂy esmbh‘,s.fi,é_;?_:__equdmy _ci_;'aH-"mm ard wamen an the basis of .

 discrimiriation for any person or gro
- logicul ground for suéh"c!aims.-”and therefore, 1t is

T hey ore all -'créar._éd'by;jﬂléq and all’ are"H::s'._ﬂser't&'an-
‘are all equal and enjay €qx
- obedience, all humans.pfe

qual and ‘stand

| sy apeaial privilesivs and honours. -

o

'af_l.hlu_z}ria.ﬁ: b'e':’ng_;gi_a:;—:"'gervanrs (ibid) o'_,fAHa'!.r and therefare equal.’ _.

eq:.fal ‘protection’ of_.‘z'éw--:-E\_aerj-i"ciﬁzen 'm:_a;;r_ be - -
" reated equal enan being life should be maintained,-and iiberty of life .
= gnd--honour " rrust be guaranieed- as "envisaged “in the’ Articles. 9,14 /7 25 of the

ofc_z’qncg'Wliih"{h'é;lnjuné;ion; of Islam-

that . as 'perf"'the '-:comméruf-_: of :Arf;fcfe_-:_{ of the - |

he faw leaves-no room: for ‘creating any s
. ‘on the basis of inglligible .- z

* differentia; The principle challenge lo {he NKCL 2007, is.af s being discriminatory . .
in 1 _ “of the pefitioners' that the NRO, 2007, being violative of .
" Article 25 of the Constitution, de;s'eryes.m“be.‘dec!ared void ab initio, pon est, thus ™ -

the H_cih'bléi Supreme Court has observed a3

equality (Muﬁ#brf.' ‘as enshrined in Article -,'. .
% in this behalf .

there from on the subject. -

ESSEEfI;;I;..Zigbuﬂ;ﬂ'&'_'of_ justice; _ because  when' there s,

L common’ parentage, and as such -discoumis. alt -clatms af superdority or -
¥ group of persons, There 1 no rational or - - 7
ynreal and unnatural {0~ e
beiween man and woman Co

aldne: As such they o -
il Fights in all areas of fife.-In His service and, "L
o _ { on'the same level without any.

discrimipdtion 3l w-omesrace ond ‘one people before Him, no one claiming.: . .-



. -+ _In Surah al-A'raf we have these words: "When you Lord drew forth from the
: " children of Adam from. their loins their descendants, and made them testify
.- :concerning themselves, saying:"'dm I nat your. Lord?! They sdid: Yes'we do .
“sestifyn! "(7:172); A then we find these words; "Surely, this Brotherhood of .
* yours is single Brotherhood, .and I am your Lord: therefore serve and abey

- Mé (and no other).” (21:92 and 23:52)) -

"' This concept .of equality: bestows. equal rights wpon all “members’ of the
. hurjan roce and leaves no Foom for any discrimination of any kind, whether

. by colour, creed, race or sex. If there is any discrimination dnywhere, it is .

- man made, not divinely ardainéd, - ond ‘therefare. must be demounced,
. condemned and discardéd. T )

Lo An_y' swch dfscriﬁfnafion .__-f:s‘ unha_;m_'af ond artificial and- goes: agaa‘mf the =
& - bosic Doctrine of Tawhid. As such.it will endonger the right bolance and
e " . stability af human .m_cfa_;’ life. Lo e . : )

. If there is ony discrimination for.any man or woman in Islam, it is or-merit
., and on merit alone. Those who: develop' their persanal relatianship with
" Alloh fear Allah, attoin degrees of piety and taqwa of Allah,-and reach

. .- higher stations of excellexce:in the Sight of Allah:

" However, even they stand equal with vihers in the enjoyment of rights iIn.
xociety, and cim claim no superioriiy wr hivowisitesy over others sa far as

“sociul righis-arc concerned,.

s hasde doctrine also demands cymatiy_of df_au n onEwimen befine the
oy and negates any kind of discrimpiation between them. - This Iy the
.t essenthdl requirement of the Rule: of Law in dxhon ihae all men and womien-
- .are equul in the eyes of the: Law and must ke “irectied @y such. Respect for
“hurnan dignity, upor which the Prophet of Islam laid so much emphasis, also
ands equality for all men and women-in all flelds of human activity. {For
tails see under "Basic Human Rights" in Volume 11 of this work) -

" y#fas implicit in the Dociring of Tawhid and is. also on essential ingredient af .
. “jdbrice  ond equality that all ‘people - musi enjoy equal _rights. without

- diferintination”on ‘any cownt'in all fields and deparimenis of life. Inthe -

. Sgnjoyment of sacial, political: and religious righis, there musi not be ony -
" discrimination between ruler. and:ruled, employer and employee, rich and ..

: - poor and man and woman:-all skould enjoy these rights freely, equally'and.
fe _ without any check or resiriction. ‘Denial of any of these rights to any member-

© . -would, in foct be a denial of the Doctyine of Tawhid. . - . L

%ﬁhélﬂy of Rights

" - Equal Treatment

. Thelogical corisequences offhe :f:bc'qvé_ principle in practice demands -

. “absolutely equal treatment of ofl citizens, withowt any reservation, in.all -
| areas ‘of dife. It also requires; (a); equality of opportunily of education,
_ fraining, employment and promotion” in’ all . services for all clizens,

. irrespective of their social or political status and influence; (b} equal

o . treatment in all departments, without-discrimination of any kind. between .
L -.i rich and poor; big and small-or workers and employers; {(c) the right ta-a @

.~ livelihood of every member of the-Muslim state.It 15 the birthright of every
. x. person {0 have a guarcnieed. deceny living and decent wage from the state.
This- calls indirectly for equitable disiribution. of wealih between all 'the.

" wéalthyof the nation; ‘discouraging, as far.as possible, the concentration of

. i-wealth, among a few people (59:7); ‘and (d) it is also implicit in the.above
principie - that jor the political and: social stability of society- gnd state,
‘motters of national injerest, must be “decided | through' @ process af
consulfation’ with ‘the péople;: and al} ‘siate- qffairs ‘on all levels . must be
‘decided on the bosis of the concept of consultation in. is Irie sense,-as:
: ;gﬁ%‘sbged by the Quron.(42:38)} and practiced-by '.:he\'lProR)‘rg:'.Muh;'rmmad-'_‘._

L G

iy .

At page-187 afythe aforesaid judgmant the:Hon

A ﬁi

- “members 'of the state on’ {he principle of maximwan clreulation of the total . -



117.° . Now. turning towards  the question under consideration 'in respect of .
insertion of Section’ 33F in'the NAO, 1999 by means of Section 7-af the NRO, 2007,
.. 0n the basis'af which either the proceedings have been terminated or the cases have
been'withdrawn, as far as the withdrawal of proceedings under Section 494 Cr.P.C:
“is eoncerned, it has. already been . discussed hkereinabove.. While® examining the
“implications of Section 2 of the NRO; 2007 ‘wherein it-was held that no withdrawal:
without the consent of the Cowrt; seized ‘with the case, is possible and this provision '
itself being discriminatory has beert found in derogation fo the fundamental rights
enshrined in Article 25 of the Constitution.” o . o '

E _Ai Ip'ég_e-Z] 0 of the aforesaid judgment the Hon'ble Supreme Court has observed as un_da-r:

138 As ithas been discussed 'héigiﬁélﬁbvé. by making reference fo a book tied ~

as "‘Mq'fmm'nmd (PBUH) Encpclopedia of Seerah”, that principle of equatity in
Isiam is an essencial requisite of justice because when there is diserimination and
‘partiality between the people, there is'nb justice. A code of Allak demands absolutely

. equality of rights between the people without any discrimination or favouritism . -

. between man and man, and man and woman, on any cousnt. Therefore, withowt any

.- fear of doubt, it can be held that Article 25.of the Constitutian, namely, all citizens
“are equal before the law and are entitled to ‘equal protection of law ‘and there shall’
be no discriminaton on the bosis of sex alone; has its origin in Quranic infunctions.

‘At page-213 of the-aforesaid judgment the Hon'ble Supreme Court-has observed as under: -

. Thus for this reasort us well, all the ‘holders nf public office’ against whom cases .

have been initiated before 6" November 1990 and after 12 October 1999 are alsa
- emtitled for equal proiectian of law because they are similarly placed. Thierefore, on

. . the basis of intelligible differentia, ne distinction can be drawn between both the

L groups,.as such.the above sub-classification within the class of ‘holder of public
. v offite’ is not based on an intelligible. differentia,. having no rational nexus ia the
17 object, sought. to be achieved by thé relevant classification under the NRO, 2007 as

such, it,"being a discriminatory law; deserves (o b e declared void ab initic {LA.
" Sherwani's case (1991 SCMRI041)]. -~ h i -

: A T £
At page-249 of the aforesaid judgment-the H

on'ble S'u'prc_l_ﬁe Court has observed asunder: -
171 . We have examined the résbéérf_ﬁé _&o}:iten.tions-of '_rhe learmed aaunsel for the "

.' parties as well as the vires of the NRO, 2007 on the touchsione of various Articles of o

N the Constitution, and have came 0 the conchision that the BRO, 2007 as a whole, -
particularly its Sections 2, 6 and 7, Is declared void ab initic being ultra vires and
violative of Articles 4, 8. 12, 13, 25, . o .

- Az'ﬁagc_—?.&} of the aforesaid judgment the Hc:n‘bie Supreme Court has observed as under: - -
- 9. . It s setled principle of Iaw that where a sra!.u:e'fs.e.r Jacie _d_iscri_mind;ory
- but is alsa capable of being administered, in @ discriminatory manner and it appears -

that it has.actually being administered to the delriments of a particular class-in-.
particular, unjust and oppressive. manner then it has been void ab initio since. jts

inception. See Woris Mehi's case (PLD 1957 SC (Pak). 157), Benazir's case (PLD
1988 SC 416} and I.A. Sherwani's ¢ se. (1991 SCMR 1041} and Azizuliah Memon's’

Céase(PLD 1993 SC 348 at 358). v ilina i . o

' TV e e e buta elossification which is arbitrary and is nat

v - - founded un any. rational basis is no_classification us to warrant is.

© - exclusion from the mischief of Article 25:° - e L

E ‘Al page-285 of the afotesakt judgmeat the Hon'ote Sispreme Uit bas ohaerved as under:

' o . \f. e 2 The erecurzve _ ﬂf{r}h_ﬂ_u'i"\vzﬂnh 'lf_.n.'_hl..-‘-_‘l“hﬂl i
 Comstitutianiaffy aitiged 1o ‘apply ‘the. powery, ikl P RAR (8 ol ThelY svmmyied, i
enforcing the. Conssimtion and [the, rule 'of taw withod diveriminotion or ‘umdue
favgipr-terany peckom ar cluss. oy - P

T R LA ST - SR . W oo i
. S YL In.the casel of. Kumnatint Fhatfiins i Mogpli - Nair v, The Stare- pf Kerala and |
@/ | dmothar (1961 ' SCR'77) it hes been held as wnder: - : !

P



"The ﬂ"avancore—Cochm Land Tax Acr. I 955 was passed by the Iegmlalure of the

State. of Travancore- Cochin:-and was amended by Act 10 of 1957, by the State of .

Kerala. By's.-4 of the Act ail lands in the Sra.re of whatever description and held

" under whatever fenure were 1o be charged and Iewed a umjfbrm rate of tax fo be
cah’ed rhe basrc ax.. L .

; "The pennoners who owned fores: m !he State’ chal!enged fhe con:mmmnaf validity

of the Act o the grounds that the provwmm.- of the Act contravened Arts, 14, 190D}
and 31(I). of the Constitution of India inasmuch-as () ‘the Act did not have any regard "
1o the quahnjv of the land or its producrwe capacity and the levy of a tax at o flat rote ;

_ _"".of Rs.2 per acre imposed: very' unréasonable ‘restrictions on ‘the right fo hold :
. property, () the Act did not lay down any provision ‘calling for a return ﬁrom the

ossessee Jor .on .enquiry or mvesﬂganon af facts before the prov!.uonal assessment

= was made or any right of uppeal to any highér authority. and it foct, did not make .
. any provision ﬁ)r hearing the ossessee of any slage, {3) 3. 7 give nfb!rrary power (¢
_ the Guvernment to pick and choose i thw matter_iof Recae nf tindod or parﬂaf :
_ etwnpmm from the prm isions of Ihe Acf

"o

DL THeld, f.‘,arkm. g, dnunﬂng} fhar rhe !mmmnn (Chow im l.m hu Ivl HH?
- dnfi mg-’d the provistons of Are, 14 of tha-Conspimames nf truka - '

fhe Act vhliged every person who heid Juimd W prp the ux ot the ﬂut rate

p:enrfbed whether or hat he made-any mcmre ot of the property, .or whether of
ot the pmpeuv Wiy r.upabfe of y:e!dmg any Hcome: Consequently, thers was no

ce aittempt at clussification.in the provisions of ihe Act and it wux one of those cases

S 3.'_2?‘ '

- where the lack of classifi cdtion creoted mequaﬂry It was therefore hit by the ‘
+ . prohibition fo deny equutity before rhe law c:mm!ned in Ar: 4" .

The: learned counsel reﬁrcsenting thé' Dapénfﬁent on the other. hahd-re[ied upon the

dedlsxon reported as 178 ITR 97 whercln it was held that a reasmable classtfcatlon is one |

whlch mc]udes all wiho are smuiarly srtuated and nong who are not. The learned c:ounscl also T

rellcd upon- the dems:on reporied as 183 {TR 40] wherem it was held that “it is for' the )

ieglslatur\e or the taxing authonty to determlne the questlon of need the pol:cy and to se!ect :

the goods or serv;ces for taxation™.

33
. -argurnents acﬁ(anced by counsel for both thc contestmg pames Arucle 25 of the’ Constatuuon .

Wa 'have conmdcred the above cated decmmns of the supenor -courls: and the

of ]slamlc chublic of Pakistan (“the Constltutmn”) deals. with equah:y of citizens, which _

reads _as"under

128, " Equality. of citizens. (} ) AH c;r:zens are equa( befor e Iaw and are en.rm'ed to
"equal pmrecnon of fanw. o S -

3) Norhmg in this. Arrsc!‘e".shqfi prevem‘ the Srare ﬁ'om makmg any specraf :
rows:on far the protection of women ana’ chi!dren - .

cpends upon rcasonable d tmctnon on. reasunable ba..|s No doubt that no

wer: al’appltcatxon 1o thiy i‘ea.sf)nableness of classiﬂcatlon can be taid down,
i tﬁ-—w.ﬁ Lo

"'- ay. be burne |n mlnd tha \Ireasonab[e clasmﬁcat]on should be founded on




3T n wolﬂd be advantageous if sec't'i"o'

ooan

20

'.___'re'as.onhable 'distinoﬁor\ A law appllcable tor one person or ‘one olass Of' persons: may - be
’ ,'Constltunonally valld if 1here is suﬂ"c;ent baSIS or reason “for 11 “but a classnfcat:on which is
’ "'ar\:ntrary and’ is not founded on any rational basm ls mot a. reasonab!le oiasmflcanon and is

R _clear!y hlt by Ar’rrele 25 of the Constltutnon Equal protectlon of law. means that all persons

equeﬂy plaoed be treated alike both m prwlleges and llabl]llles in order to make a.

._ clasmﬂeatlon reasonable T should be based an |ntelI:glbIe dlfferentla which’ dlst:ngmshes
persons or thmgs that are grouped together: from those whlch have been left cut and that

L dlfferentla must have ratlonai nexus to the objeet soughl to be ach|eved by such. cle.ssﬂ‘catlon

35 In the presem cases Ihe'basic id_'e_e_to _irlt_roduce \DPT -was. (o aecornmodate the

displaced- persons who were dislocated from their homes and ‘as, Pakistan is a .welfa're slate it
Cis: moumbenl upon the government funononanes to take care of its om:ens and to help them,

'_lf they are m distress,

36, . In the above paragraphs we have held that the ]aw makers have ample power to bnng

info.the tax net by virue of Entry 47 of the Fourth Schedule to the Constltutlon which

. .othenwse could not be termed and treated as “tncome and a detalled dlscuss:on inthis regard .
" has already been made in the case of Elahi Cotton Mills l (supra) However the question ar:ses
© a8 to-whether |mposmon of 30% tax on the bonus paid -or payable to corporate. emp]oyees
C receiving salary of one. “million rupees or more (excludmg the bonus) can be. termed as
'dlsmmlnatory and, therefore hit by the prowszons of Art:ole 25 of the Constitution or the ’

same can be ten‘ned as a reasonable cIasmﬁoatnon

12_' ofthe Ord:nanoe is quoted

':12 .Shlary (1) Any sa{a:y received by an emp!oyee in a lax yeor, ofher than salary
" that is exempt from tax under this Ordmance shaH be chargeab!e fo tax in Ihaf year_
under the head . “Sa!ary ' . .

. (2) - Saz’ary means any amou'r;_ ’rece'wed by ar emp:’oyee ﬁ'om ony empfaymenr '
whether ofa revenue or. capr:al nay ] _ :

L {'a)' .- any pay, wages or other remunerar:on prowded i an; emp!oyee :nciudmg
- eave pay, payment in. lieu of leave, overtime payment, bonus, comm:’ss:on _
Jees,. gratuity or work condifion supp!emenrs {'such as for: unp!easam or
- dangerous-working conditionis). _
* Provided that any bonus paid or payaba'e to corporale emp{oyees recewmg '
o .s'a!ary incame of une million rupees or more fexchufing) bonus) In'fax year
- 2010, sinill be chargeable to-tax i r!u mhr ,wuvh!nl in ;xwgraph (2) of -
I}u ixien § of Part { of the F:rsf Schedrn'r .

38 } A enreful peruml of clause (a) of"sub secllon |2) of mtlﬁn " uF Ihn Undinasnce '_

reveals llml huum LE] hem imlmh.d in the ,salary and |. Iu.l-li ki g as |m hhl- |lv|m under

: '.'pa.ra (IA) to hrsl Sch:dulu Ilowever by "nsertmg llw uhmrc puwho by the Finance Act
'.--2009 1he bomis pa|d or payahle 0 corpo e employces m.eluing mlary inoome of one . -

: ._I!‘I'Ii||l0n rupees or more. hns been taxed at the rate of 30% But, empiones of ather sectors g

falimg 1n the same oalegory. i.e. rece:vmg salary |ncome of ong mlllion or more heve been

S leﬁout

|_ ) ___!,“ .




"( ) rha.r equa! prorecr:on of law does hor enwsage fhar cvery citizen is fo be Ireated
-alike_ in all circumstances, but'it comemplare.r that persons simi!ariy situared or
s:m:!ar!y p!aced are o be e‘reafed al ke .

(H) that reasonab!e classifi car:on s perm:s.nb!e bur ;r must ba faunded on reasanab!e
-dmmﬂfmn or. reosonable bas:s', R

I(m) that d:ﬁerem faws can vahdly be enacfed far d{(ferem sexes, persans in di _{}"eren:
age’groups, persons having drjreren.r f nancial .wwlduwr smd purrxmu m.cused of
heinons crimes: . : . . '

e T T v, r}mt ro standard af :.'mversa! c.rppﬂ- thiemt - Gy bek. reaveitslene uf "
: o elasaific ah‘an v be fold down as what- mov. be ragiomMe chimsifloatkon M

L Cprdiculion ser of  clrowistances may fre. woreaviomnenle in e other ser (f

s :.A'rgrmmmu e - : Co- C

P . (v} Hmr 4, faw a;mfybrg fu one persqn or ong vlass-of pc'rs-mn mray be c.ommurmnaﬂy
e .o o volid [ there s sufficlent basis or reason for it, but o classificatton which is arbiirary

’ T and Is not founded on any. rational. bas!s ' Ao cfmsgﬂcuﬂun ax {o warrant Jis
. exc!u.won f rom the mischief of. Arhcie 25; '

< (vi) that equa:' profecf;on of law means rhar aﬂ persons equaﬂy placed be rreared
olike boe‘h in pnvdeges conferred ond kabr(mes :m_posed

- (vu) :hor in order .ro make a c!asszf car;on reasonabfe it :bam’d be ba.sed-—

(@) on an mreihg:bie d{{}"erem;a wh:ch d:sfmgm.shes persons or rhmgs thaf
- are grouped together ﬁ‘om fhose wha have been left out:

(b) that the d:ﬁerenno st huve rasionol nexus to f!re objécr sough! lo be o
achieved by such c:’oss:f‘ cae‘ron

lf pnnc:plcs mentioned at (u), (w) and (vu)(a) and (b) quoted above, are read in

juxtaposmon nwould transp:rethat o : o

(a) Thoug.’r reasonoble. cfass;f canon s perm:!.red but it must & founded on
reasonable distinction or reasonable basis; '
(b) All persons equally _pfaced be rreared a!:ke borh in pnwleges conferred and

liabilities imposed: : .
(c) A'reasonable classification is one wh:ch is made on mrell;gtbfe dgﬂizrent:a whfch

S ' distinguishes: persons or things- that are. grouped together from these who have
~ been left out and the differentia’must have rational nexus o fhe object soughf to

- be ach:eved by such c!a.ssy“ caq_ 5

ot

o A

In the case of I;mmur Rehman V. Fedemuon of Pakismn and o!hers (1992 S'C'MR -

563) the Hon ble Suprcme Coun has heId as. under

Ther*e con be. ng cavil agamsr this. proposmon as J'f is a We!!-recognized rule of :
" Constitutional interprelation that: there "is ~a_-presumptlon ' in favour .of the
. . Constituitonality of a legislative enactment biit- U' there is on the face of a statiite no -
.« classification at-all and-no wsib!e dgj‘brenfe‘a. with: refereme to the object of the
.. engctment as. regards the person pr,persons subjected to- its provisions, then the
. presumption is displaced.. We cannot. he*asked (o presume that there must be some
undisclosed or unirnown reasons far sibjecting certain individuals fo ‘discriminatory
. frearmem Jfor, in that case we: wn’f be makmg a jravesty of the fundamenfaf right of

"

"Ad m;onaﬂy whn’e rhere is. power ir.' ;he Leg:siature and o:her rarmg am‘horl‘ues'
‘i, ;s-!smrt& paFaens ok - properies inig _.gurmﬂu and e .ndu-ur them i diRIrEn
1a5§s f iaxes rhere i3 noﬁ-e ig- mrge{' mcrdence ‘of raxaa‘an in such a woy rharl _

T S ’ . . . . i ey B . ’ .




+

'reasonablc clawlﬂr.allon or di-umction. ’

I ._obsolved of!hrs Ievyhax does not appeor to b

22
T srmrfarfy p:’m‘.‘ed person: are deair yv:rh r,-o.r onfy dr.rsrmr!arfy bur drsr:rrmmare!y (See
: Elahx Corr‘on M&Hs Lfd -y, & edemr:on of Pokrsmn (_PLD i 997 8C 582)

o _40:_"' . '_ln the above c:ted_]udgments the Hon ‘ble Supreme Court has elearly held that though R
_the Legrsiature(and ‘ather taxing: authorities have” the power to classnf'y persons or propemes
: |nto categones and to subjeet them to dlff'erent rate.s of taxes, however. that mcadenee should -
.be based- ina way that stmllarly p}aced persons- shou]d not be deal: wlth d:ssnrmlarly or ..
- d|senmmately -In 1he present case onIy the eorporate employees, who are recemng salary" '
i income of one- rmlhon rupees or more have been eharged with: l.l'llS tax on bonus whlch does .
~.not appear tfobea rauonal and reasonable classd'canon as employees worl-ung in other sectors R "
‘and’ drawrng salary income in the same slab have been }eﬁ out. The term’ “employee" has atso
"Ibeen defined in the Ordlnance as per. sectldn 2(20} of the Ordlnance according to wh:ch
' employee" means any individual engaged in- employment Perusal of section 12-of the .
'-Ordlnance wou]d reveal that thls section deals with employees meanmg thereby that there is’
_-no dlscrtmmanon ot d|st:nctron between the employees workmg in the corporate sector and

- the employees workmg in  any other sector

41, h ) [t is’ a true law that tax taws should be |mposed on !he srmllarly plaeed persons as the

: -Hon ble Supreme ‘Court in the case of i A, Sharwam and others v. Government of Pakrsl.an'
** and others (1991 SCMR 1041) has- speell'cally hefd that "persons equally placed be treated'
' -allke not -only in pnwleges conferred but also with regard to the liabilities imposed.”"
However, in thls case, the liabilities tmposed on oorpOrate employees has been enhanced ‘as
. 'compared to the s:m:larly placed employees |n other organlzatlons 1t is also a trite law that_.
. " while’ mterprenng fiscal statutes the. Courts have the aulhorrty to strike down those laws

) whlch are wolatwe of Artlcle 25 of the Constltutlon whlch are not found to be establlshed on

any " reasonable d|st1nct|on and classrl'cauon -and whlch are dlscrlmmatory in nature.

Reference in th;s regard may be made to PLD 2005 Karachi 55.-

2 .

: 42;... Equallty has- to be between persons who are placed in- the same state of

-:elreumstanees There |s no, d|stmctson as regar_d to- taxah:hty of emptoyees and all-the

‘,u

o emp]oyees workmg for any type of employer are charged and taxed as ‘per the prov|5|ons of

’ sectlon ]2 of‘the Ordmance Hence the dlsenmmanon ereated by adding the said prowso in

the sald sub secuon of the ‘Ordinance whereby only those emp[oyees who work for the

'corporate sector have ‘been singled out for Ievy of Iax al the rate of 30 ofthe bonus pald or
: payab[e to such employees while Ieavmg out cher employees workmg in ather seclors. is

- dlscnn‘lmatory ial‘td violatwe of Aticle. 25 ot‘ ‘the Comiilmiun m it is nof ba-«cd on any g

- 43, Wlulc lm;mslng ha-on llw on the bonus pald ot p«lyahk " unp(nlo mployal n -

lllE'. abovc manner and lcavlng out all other emponees hmklng in nlhﬂl‘ walks of Iife tobe
reasonable elasslﬂen(im A eiassmeatlon of




45.  The upshol of the above discussio
|mposmon of IDPT is concerned however the lmposmon of tax ‘on bonus, bemg'-'

'1ncome of‘rupees one mz]llon or more and to whom bonus IS patd oris’ payable, are a group of T

. persons ‘wha have’ the capaclty to bear the sarne and’ henee the}* heve been lr-hiu'ned wuh thin
- fax. The learped counse% alsa. submrtted thidt ne1ther there was eny pick and choose nor any

'_dlscnmnation occurred resultmg in wolatton of Artlcle 25 of the Const:tut:on However ne - S

,'.convmcmg argument was - put. forward nor: was it comroverted by them as 1o. .why only__

corporate employees have been burdened wrth this tax’ Ieavmg out all the other employees--

drawmg such salary and bonus in other sectors For the purposes of - mcome taxatlon a -
. corporate employee earning a surn more. than Rs One ml!]lon stends on the same’ footing’ as_. -
' ..'.any other mdmduol or employee earmng the same surn, who s not a salar:ed employee ofa - .

cornpany “The ‘noted and declared obJectwe of the 1mpugned leglslatlon a5 found in.the .

paraw|se comments of‘the Respondents and also argued before us is that ihlS isa contnbutron

1o, meel the expendlture of re- setthng |nternally displeced persone Why only the corporale '
employees vae heen rnade to. bettr the brunt of such cupendlture S pot” heen expluined at.

: _all In fact, 10 our mind this s nollnng but adverse arl!ilrervmul lsmttle tlturlminetion cleerly -

m:htmlng Anlcle 25 of mt Conslitution-‘as persona urnlnp wmm Icamen lle Rn ()ne.

-'mlllmn mul more} Il'ue heen ddivcriminated wlthoul My rnlnr-e"rn aw lnl»r!ll'P!Ie lllfl'tflmia' o
i.e onc set off pcrscms being corpurate employces earnlllg Re i Ine million or more are: made ..
to pay the unpugned lax- wherem olher persons who are nol urrponlle employees but who are .

a]so earning Rs. One miltion or mare are not sub_]ected lhereto And there is no allefnpt by lhe. G

ReSpondents to cxplam at all why such a dlsenmmatory fax has been levied.

‘44, - In view of the. above discussion and :n the - I|ght ofthe authorttatwe pronouncements -

' made by the Hon bIe Supreme Court in the above quc-ted dectsaons, we are ofthe oplmon that. o I
' lmposmon oftax ai the rate of 30% on the bonus paid or payabte to corporate emplbyees on[y S
-who are recewlng salary incomne of‘ one rrll”lOﬂ rupees or more, leaving out all other’ persrms -
i who are also receiving same salary i mcome and bonus but not workmg in corporate sector, 1s a’

: dmcnmmatory actand i 1s wo[atwe of the prowsnons of Artlcle 25 ofthe Constltutlon

rs‘that we dismiss these petitions so-far as the -

g

: dlscnmmatory and in vnolat:on of Article 25 of the Const:tutlon the petltlons are ailowed to

the extent that- the 1mposmon of I:ax on bonus patd ar. payab]e to the corporate emp!oyees.:._ U L

drawmg salary of one million rupees ar more- is held to be tllegal of no legal effeet and votd' '-

_ 'ab lnlIIO However there shall be no order as.to COStS




